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RECENT DECISIONS 619 

Homicide — Wounds Inflicted in One County and Death in Another — 
Venue. — The deceased was mortally wounded in County O and died 
some four days later in County S. The defendant was prosecuted and 
convicted of manslaughter in County S under the following statute: 
"If any mortal wound is given, or poison administered, in one county, 
and death by means thereof ensues in another, the jurisdiction is in 
either county." Kan. Gen. Stat (1915) § 7938. The defendant appeals, 
relying on § 10 of the Kansas Bill of Rights which secures to the 
accused in all prosecutions "a speedy public trial by an impartial jury 
of the county or district in which the offense is alleged to have been 
committed", and contending that the offense was committed in the 
county where the mortal wounds were given. The validity of the 
statute was upheld and the judgment affirmed. State v. Griqui (Kan. 
1919) 185 Pac. 1063. 

Constitutional guarantees of the instant character must be inter- 
preted in the light of the pre-existing law, common or statutory, 
and statutes, as in the principal case, have been invariably sustained 
as being merely declaratory of such law. State v. McOoomer (1908) 
79 S. C. 63, 60 S. E. 237; Smith v. State (1900) 42 Fla. 605, 28 So. 758; 
see Ex parte McNeely (1892) 36 W. Va. 84, 14 S. E. 436. The ancient 
common law in point is hopelessly confused. 1 Hale P. C. 426; 2 Hale 
P. C.-163; see Stout v. State (1892) 76 Md. 317, 25 Atl. 299. However, 
the American courts almost unanimously, but on conflicting theories, 
hold such inter-county crime indictable at common law in either place. 
Commonwealth V. Jones (1904) 118 Ky. 889, 82 S. W. 643; 1 Bishop, 
New Crim. Proc. (2nd. ed.) §§ 50-52; but see Stoughton v. State (1850) 
21 Miss. 255. On principle the crime is located in the county of the 
wounding and is there indictable apart from any statute. Fields v. 
Commonwealth (1913) 152 Ky. 80, 153 S. "W. 29; see United States v. 
Guiteau (D. O. 1882) 47 Am. Rep. 247; 1 Bishop, New Crim. Law 
(8th ed.) § 113 et seq.; contra, Commonwealth v. Parker (1824) 19 Mass. 
550. But the Stat. 2 & 3 Edw. YI (1547-1548), authorizing indictment 
in the county of the death, is regarded by practically all our courts as 
part of their common law. See Ex parte McNeeley, supra; 1 Bishop, 
New Crim. Prac. (2nd ed.) § 52. The words "is alleged" occurring in a 
similar constitutional provision have been interpreted as granting the 
legislature discretionary power to fix the venue. Watt v. People (1886) 
126 HI. 9, 18 N. E. 340. The instant case apparently accepts the now 
discarded view that this type of crime was unindictable at common law 
apart from 2 & 3 Edw. VI, c. 24, which statute regarded as part of the 
common jurisprudence of Kansas, is the basis of the decision. They 
have thereby made it unnecessarily difficult to uphold jurisdiction in 
the county of the wounding while, in fact, the Kansas court had already 
indicated that such a crime was committed in the place of wounding. 
State v. Bowen (1876) 16 Kan. 475. 

Municipal Corporations — Flooding Private Property by Defective 
Culvert. — The plaintiff alleged that the defendant's superintendent of 
highways negligently constructed and maintained a culvert across a 
highway, which because it was inadequate in size, caused water to back 
up and overflow the plaintiff's land to the damage of the property. 
Held, demurrer to the complaint overruled. Bowman v. The Town of 
Chenango (N. V. 1920) 125 N. E. 809. 

It has long been settled that where an individual has received 
a direct injury from a corporate act in the nature of a trespass upon his 
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real property, the municipal corporation is not exempt from liability. 
See Ashley v. Port Huron (1877) 35 Mich. 296. In cases where the 
municipal corporation has acquired an interest of a permanent and 
beneficial nature, for instance by a wall of a building encroaching on 
adjoining property, the courts have held the corporation liable in 
damages, on the ground that since a municipal corporation can appro- 
priate private property only by eminent domain proceedings and the 
payment of due compensation, it cannot obtain such property by other 
methods, such as trespasses. Miles v. Worcester (1891) 154 Mass. 511, 
28 N. E. 676; cf. Sheldon v. Kalamazoo (1872) 24 Mich. 383. Influ- 
enced by such reasoning, the courts have held a municipal corporation 
liable where there is a positive trespass to realty even though there is 
only a temporary injury and no benefit to the corporation, since the 
property right is as much invaded by flooding premises as by taking 
possession of them by an encroaching wall. Ashley v. Port Huron, 
supra; cf. Pumpelly v. Green Bay Co. (1871) 80 U. S. 166, 179 et seq. 
The rule would seem to be equally applicable whether the flooding is 
caused by the corporation's operations in connection with natural water- 
courses or surface waters, whether it results from improvements as to 
streets and highways, sewers and gutters, or drains and culverts. Seifert 
v. Brooklyn (1886) 101 N. Y. 136, 4 N. E. 321; Stanford v. San Francisco 
(1896) 111 Cal. 198, 43 Pac. 605. While the court in the instant case 
relied on a statute making towns liable for the negligent acts of their 
superintendents of highways, it is generally held that a municipal 
corporation is liable without such a statute where there is a positive 
trespass to realty. See Dillon, Municipal Corporations (5th ed.) § 1740. 

Municipal Corporations — Water Supply — Implied Warranty of 
Purity. — The plaintiff contracted typhoid fever from contaminated 
drinking water supplied by the defendant city. A demurrer to a declara- 
tion that the city impliedly warranted the water to be wholesome was 
sustained. Held, on appeal the city was not liable. Canavan v. City 
of Mechanicville (App. Div., 3rd Dept., 1920) 180 N. T. Supp. 62. 

The liability of a supplier of water on an implied warranty of its 
purity and fitness for human consumption has not hitherto been 
squarely passed on. In Green v. Ashland Water Co. (1898) 101 Wis. 
258, 77 N. W. 722, the court in a dictum said that a private waterworks 
company did not impliedly warrant the water's purity, because the cor- 
poration was not selling the water but merely rendering a service — 
there can be an implied warranty only where there has been a sale — and 
because it was inadvisable to embarrass a public service corporation 
by making it an insurer and thereby extending an exception to the 
general doctrine of caveat emptor to a case where the corporation is 
already under a duty to use due care in furnishing water to consumers. 
See Hamilton v. Madison Water Co. (1917) 116 Me. 157, 100 Atl. 659; 
3 Dillon, Municipal Corporations (5th ed.) § 1316; Hayes v. Torrington 
Water Co. (1914) 88 Conn. 609, 92 Atl. 406; but cf. Milnes v. Mayor of 
Huddersfield (1882) 10 Q. B. Div. 124, afi'd 12 Q. B. Div. 443, aff'd 11 
App. Cas. 511. The contention that in supplying water a service is 
rendered and no sale has taken place seems tenuous and metaphysical; 
water when separated from a lake is personalty and subject to sale, see 
Mayor etc. of Jersey City v. Town of Harrison (1904) 71 IT. J. L. 69, 
58 Atl. 100, aff'd 72 N. J. L. 185, 62 Atl. 765, 65 Atl. 507; Williston, 
Sales § 63, and while in the pipes is subject to larceny. 3 Dillon, op. cit., 
§ 1322, n. 3. The reason of public policy against making the water com- 



